Introduction
When the issue of controlling pollution on Indian reservations' arises, native nations, the federal government, and individual states all assert governing interests. As a result, perplexing issues of federal law, native self-determination, and state autonomy arise.?
Congress enacted environmental laws to protect and enhance human health and environmental integrity. However, in doing so Congress failed to consider and neglected to mention tribes and the role they would play in regulating the environment on tribal lands. This oversight affected nearly a million people residing on over fifty-six million acres of land comprising 281 reservations. 3 From this omission emerged the legal issue of who should regulate environmental protection on Indian lands.
Until enactment of the Clean Air Act Amendments of 1990 (the 1990 Amendments), 4 it was unclear as to who -tribes or states -had the jurisdictional authority to administer air quality protection programs on tribal lands. After all, the language of the Clean Air Act (CAA or the Act)' explicitly provided that "[e]ach State shall have the primary responsibility for assuring air quality within the entire geographic area comprising such State .... ,, 6 In 1977, Congress amended the CAA, authorizing tribes to redesignate their reservations for air quality purposes. 7 However, Congress neglected to address the issue of who would be vested with the authority to enforce such air quality standards.
In 1990, Congress broke its silence with regard to environmental regulation on tribal lands and again amended the CAA. 8 Congress sought to improve air quality on Indian lands "in a manner consistent with the EPA Indian Policy [ 9] and the 'overall Federal position in support of Tribal self-government and the government-to-government relations between Federal and Tribal governments." ' 1 0 The Act's amendment constitutes an "express delegation of power to Indian tribes to administer and enforce the [CAA] in Indian lands."" This comment has five sections which provide a brief overview and history of the implementation and application of the CAA on Indian lands. Section I traces and discusses the CAA's origin and its progeny, beginning with its silent, then explicit, treatment of tribal nations. Section II discusses the recent legislative developments regarding treatment of tribes as states in the CAA. Environmental jurisdiction on tribal lands, including "checkerboard" land, is addressed in section III. This section reviews the importance of tribal self-determination and self-government as they relate to the environmental aspects of the tribal land base and discusses the relationship between tribes and the Environmental Protection Agency (EPA).
Next, section IV evaluates the applicability of the CAA to tribal lands in Oldahoma, including the State's argument for its own assertion of environmental regulatory authority on tribal lands. Finally, section V concludes with the author's view that although tribes and states have legitimate interests in effective control of Indian reservation pollution sources, tribes are the entities better situated to regulate the tribal environment.
option of how and when they would comply with the CAA. Instead, the law required states to attain particular air quality standards specified by the EPA within a specified period of time.Y
The concept of the CAA is national in scope; its goal is that all "ambient" ' u air be clean. The 1970 Amendments directed the EPA to formulate national ambient air quality standards (NAAQSs)2 to protect the public from targeted air pollutants.2 The restructured Act incorporated the idea of "attainment." An attainment area is a designated area which has attained specific emission standards, i.e., NAAQSs, for a designated pollutant. 27 The attainment concept is the basic principle governing state implementation plans (SIPs).u Congress directed the EPA to publish proposed regulations describing NAAQSs. 29 There was then a period of ninety days provided for comments on the proposed standards. After this period, the EPA was required to promulgate its proposed standards through regulations. 0 The standards were of two types: "primary" standards, based on criteria allowing an "adequate margin of safety.., to protect public health,"'" and "secondary" standards, aimed at protecting the "public welfare from any known or anticipated adverse effects associated with the presence of such air pollutants in the ambient air. ''32 Within nine months of the enactment of the EPA's minimum requirements, states were directed to submit to the EPA their own plans aimed at implementing and maintaining such standards within their boundaries. 33 Such a plan is referred to as a state implementation plan, i.e., a SIP. The EPA would then approve or disapprove a state's plan. The EPA is directed to approve any state plan that will attain the standards set in NAAQSs. https://digitalcommons.law.ou.edu/ailr/vol18/iss1/5 COMMENT mandated requirements, the federal government would implement its own plan for the state.
Unfortunately, this process proved to be more difficult than anticipated. The CAA is premised on a per-specific-pollutant basis for regulation purposes. In other words, "each air pollutant" must be identified; then the EPA makes a determination of how much pollutant a company or business may or may not emit. The CAA is a technologyforcing statute, which means if a polluter does not have the technology or equipment to meet the EPA's "adequate margin of safety" (the primary standard) when emitting pollutants, then the EPA can order an entity to cease its operations. This in effect forces an entity to purchase or create technology which would allow it to operate in a manner that complies with the federally mandated standards.
In 1971, the EPA identified and set standards for the regulation of only six pollutants. Congress has further mandated the EPA to regulate nearly 200 additional pollutants. 3 5 The EPA, however, was limited by insufficient information regarding scientific uncertainties about the health effects. 3 6 Moreover, Congress charged the EPA with designing feasible plans of controlling air pollution without eliminating economic growth. 37 The deadlines set by the 1970 Amendments proved unattainable. Congress responded by extending the deadlines to govern areas of the country not meeting the standards (nonattainment areas) and by passing the Clean Air Act Amendments of 1977 (the 1977 Amendments).3 While extending the deadlines for attaining air quality standards, Congress added new provisions designed to prevent significant deterioration (PSD requirements) of air quality in areas already having clean air.
The CAA provides that areas of land, with regard to the air quality standards, are to be designated into one of three classes. 39 The PSD requirement is contingent upon the particular classification of air. A class I designation is the most stringent of the three classifications. Class I protects pristine air quality and permits very little deterioration of air quality. Class II permits some air quality deterioration, and class III tolerates even more deterioration, although air quality may not fall below national standards in any class. 4 Prior to 1977, no provision of the CAA delegated any authority to Indians. 4 1 In fact, none of the provisions specifically included or addressed Indian land or tribes. 42 The 1977 Amendments authorized tribes to redesignate their reservations for air quality purposes. 4 3 The amendments, however, were silent as to what role tribal governments would play in enforcing such regulations.
II. Recent Legislative Developments: Tribes as Regulators
Federal environmental regulatory laws generally require nationally uniform application. The 1977 Amendments provided Indian tribes with the authority to redesignate air quality classifications on Indian land, 44 giving tribes the authority to upgrade their lands from a class II designation, which permits some deterioration of air quality, to the most stringent class I designation, which permits almost no deterioration of pristine air quality. However, Congress failed to address what role tribal governments would play in air quality planning or enforcing air quality programs on tribal lands.
The Senate report on the 1990 Amendments explains that amendment is "necessary to ensure that tribes will be allowed to participate fully in programs established by the Act as they take affirmative measures to manage, regulate, and protect air quality. '4 5 The report further explicates that the 1990 Amendments are intended to provide Indian tribes the same opportunity to assume primary planning, implementation, and enforcement responsibilities for CAA programs that they 41 47 Under the SDWA and CWA, Indian tribes were delegated the power to administer and enforce the respective programs.
48

A. Tribal Implementation Plans
As mentioned previously in section I, the CAA requires states to submit their SIPs to the EPA for approval or disapproval. 49 If a state satisfies the statutory requirements, 50 the EPA must approve its plan.
51
Until the 1990 Amendments were passed, the CAA was silent in regard to tribal implementation plans (TIPs). Presently, if a tribe submits a TIP to the EPA Administrator, the EPA shall review the plan in accordance with the provisions for review set forth for state plans.
5 2 However, TIPs are subject not only to state standards of review but also to further statutory requirements as the EPA Administrator deems appropriate. 53 The 1990 Amendments direct that the EPA Administrator "may promulgate regulations which establish the elements of tribal implementation plans and procedures for approval or disapproval. ' 
B. Tribes As States
Current congressional and executive policies favor tribal self-determination. 56 Accordingly, the EPA policies reflect, in the environmental arena, this commitment to tribal self-government.
The 1990 Amendments direct the EPA to treat Indian tribes as states. 57 The amendments provide that such treatment shall be granted only if an Indian tribe has a governing body" with the power to carry out substantial governmental duties, governing tribal functions pertaning to air resource protection and management within the exterior boundaries of the reservation, and is reasonably "capable" of complying with the purposes and regulations of the CAA. 5 9 The amendments further require that a tribe be federally recognized. 60 "Capable" is a key word in the Act's provision. 61 To be reasonably "capable" means that a tribe has demonstrated both an economic and a technical ability to administer air quality protection programs. 62 Once the tribe's economic ability is demonstrated, the EPA will focus on its technical ability. 63 In finding economic ability, the EPA considers funds that are available to tribes on a regular basis, a tribe's own financial condition or its ability to raise money. Such funds are necessary to provide a payroll for employees to operate and maintain a TIP. Once these threshold requirements are satisfied, a tribe will be https://digitalcommons.law.ou.edu/ailr/vol18/iss1/5 COMMENT eligible to obtain regulatory authority, along with the obligation of enforcing environmental regulations. However, the grant of environmental regulatory and enforcement authority is further subject to the EPA Administrator's discretion."
One reason for requiring a tribe to exhibit economic capability is that the ability to compensate personnel to operate, maintain, and enforce environmental regulations better ensures that the objectives of environmental laws -protecting and enhancing human health and environmental integrity -will be achieved. If the EPA patterns tribal "capability" after criteria that states must incorporate in SIPs, the "capability" threshold would require a demonstrated ability that tribes have adequate funding, personnel, and authority under tribal laws to carry out an implementation plan. To supplement the "adequate funding" prerequisite, tribes must request "set aside" funds from the EPA just as they must request funds from the Justice Department for tribal police." The 1990 Amendments authorize the EPA to provide tribes grant and contract assistance. 67 Because "set asides" are not granted on an annual basis to every tribe, and because there are more tribes than there are adequate "set aside" funds, preference would probably be given to a tribe that has already demonstrated its economic ability. 
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Published by University of Oklahoma College of Law Digital Commons, 1993 economic infrastructure, tribes might assess fees for reviewing permit applications, including costs for allowing a tribe to hire its own environmental expert(s) and legal counsel. A permit application might require that a proposed budget and payroll be included and a guarantee that a percentage of jobs be held by tribal members. Tribes might require that potential project developers be willing to help establish technicad education programs encouraging tribal members to pursue degrees in the fields of engineering, math, and science, in an attempt to mitigate tribal reliance on outside technical support.
69
Whatever means are chosen, tribes must look to regulations promulgated by the EPA Administrator that specify conditions in which it is appropriate to treat Indian tribes as states for regulatory purposes.
70
Congress directed the EPA to publish these regulations by May 15, 1992, eighteen months after the 1990 Amendments.
7 ' The EPA is presently working on these. The proposed regulations will, in effect, be the mechanics of the Act as they will provide guidance to the tribes in the formulation of their environmental programs.
C. Economic Incentive Programs
On February 23, 1993, the EPA published proposed rules for economic incentive programs (EIPs) for mobile and stationary sources in nonattainment 2 areas. 7 3 The EIP rules are aimed at assisting states and tribal governments in meeting air quality management goals. The proposed programs allow for flexible approaches in formulating less costly control strategies which include providing incentives for the development and implementation of innovative emissions reductions technology. 75 The rules for EIPs may be adopted by authorized governing bodies, "including States, local governments, and Indian governing bodies (henceforth State)." 74. The proposed programs allow for flexible approaches in formulating less costly control strategies which include providing incentives for the development and implementation of innovative emissions reductions technology.
75. Id. 76. Id. "Indian governing body" is defined as a "governing body of any tribe, band, or group of Indians subject to the jurisdiction of the U.S. and recognized by the U.S. as possessing power of self-government." Id. at 11,126.
These proposed regulations identify key provisions which must be included in the formulation of environmental programs. 7 Tribes must look to the EPA's specified criteria for guidance when formulating environmental programs.
III. Environmental Jurisdiction on Tribal Lands
When the issue of controlling pollution on Indian land arises, tribal governments and individual states assert governing interests. Tribal governments insist they should determine the future quality of reservation environments while states claim their right to regulate environmental programs on reservations located in the state or at least the non-Indians who live or conduct business within reservation boundaries.
7 8 Both tribes and states claim a vital interest in ensuring that reservation pollution sources are regulated properly and managed; however, they differ on what means to employ in doing so.7 9 The former EPA Administrator, William K. Reilly, prepared and circulated a memorandum formalizing the EPA's role in strengthening tribal governments' management of environmental programs on reservations.
0 While the EPA recognizes that both tribes and states have an interest in controlling and regulating pollution sources on Indian lands, the EPA encourages tribal management of environmental programs on tribal lands. 8 The EPA situates itself in a position consistent with and complementary to the framework of federal Indian policy goals 8 2 77. 50 Fed. Reg. 11,110 (1993). The following elements will generally be included in program designs: clearly defined purpose and goal(s), rationally related incentive mechanism to accomplish the goals, clearly defined scope identifying affected sources, and assurances that the program will not interfere with any other requirements of the CAA. Id.
78. 82. The EPA's Indian policy is premised on tribal self-determination, as set forth by former Presidents Nixon, Reagan, and Bush, and now President Clinton, as federal policy. See generally EPA IrrDsk Poucy, supra note 9. The referenced document sets forth the principles guiding the EPA in dealing with tribal governments and environmental management on Indian reservations. It provides, in pertinent part, that the EPA will do the following: work with tribal governments on a one-to-one ("government-to-government") basis recognizing tribal governments as the primary parties in establishing environmental policies, programs, and standards for reservations; affirmatively encourage and assist tribes in assuming regulatory and environmental program management responsibilities for reservation lands; consider tribal interests and concerns whenever EPA actions or decisions "may affect reservations environments"; and incorporate Indian policy goals into its planning and management activities, which include its budget and regulation development processes. Id.
and federal Indian law. 3 The EPA further maintains that "[tiribal governments are the appropriate non-federal party for making decisions and carrying out Lprogram responsibilities affecting Indian reservations, their environments, and the health and welfare of the reservation pop-
Consistent with Indian policy, the EPA's 1991 appropriations provided then-Administrator William K. Reilly with authority "to make grants to '[flederally recognized Indian tribes' . . . for the development of multimedia environmental programs."" Federally recognized Indian tribes and consortia are eligible to receive multimedia assistance agreements. 86 The grants assist tribes in developing environmental program infrastructures, environmental codes, and the capacity to perform inspections, monitoring, planning, assessment, and corrective actions.Y
A. Tribal Authority
In the 1990 Amendments, Congress expressly recognized the role of tribal governments. Clearly, tribal governments may act lawfully under their police power to protect the health and welfare of the reservation population." 8 The authority to regulate pollution programs on tribal lands provides a means by which Indian tribes may exercise their own governmental powers and thus strengthen the fabric of tribal government. 89 This notion clearly corresponds with the federal Indian policy 83. Reilly Memorandum of July 10, 1991, supra note 55, at 3. In determining jurisdictional matters over reservation pollution sources, the EPA will apply applicable treaties, statutes, federal Indian law, and federal law as found in the U.S. Constitution. ' recognizing the importance of tribal governments in matters affecting American Indian reservations, and Congress' express consent to EPA-administered management programs recognizing tribal governments as the independent authority for reservation affairs.
Id.
In most instances, inherent tribal sovereignty sufficiently supports tribal exercises of regulatory authority. 92 Sovereignty generally protects tribal self-government or the control mechanisms of internal relations.
9 3 For example, tribes retain inherent power to determine tribal membership, punish tribal offenders, and regulate domestic relations among members.Y Regarding the activities of nonmembers who enter consensual relationships with a tribe or its members, through contracts, commercial dealings, leases, or other arrangements, tribes remain sovereign in deciding whether to regulate through taxation, licensing, or other means.
9
When the conduct of non-Indians on fee lands within a reservation "threatens or has some direct effect on the political integrity, the economic security, or the health or welfare of [a] tribe," the tribe retains inherent power to exercise civil authority over such conduct.9 Only in 90. President's Indian Policy Statement, 19 WEmKLY Comp. Pps. Doc. 98 (Jan. 28, 1983). President Nixon, as early as 1970, promoted a policy of Indian self-determination. The policy recognized the unique relationship between the federal government and tribal governments, which further acknowledged the government's trust responsibility in enabling Indians to maintain their cultural, social, and political identities as they adopted systems to improve their social and economic well being. Indian Affairs: The President's Message to the Congress, 6 WEEKLY CoMp. PREs. Doc. 894 (July 8, 1970) .
91. EPA INDIAi Poucy, supra note 9. In 1980 the EPA already had developed an Indian policy that emphasized tribal self-determination and the need for tribal roles in environmental programs; however, the major thrust of support did not come until 1983. Du Bey, et al., supra note 88, at 451 n.l. 
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circumstances where such sovereignty has been divested is specific delegation necessary." Nothing, however, can prevent the federal government from granting or delegating its authority to native governments because the federal government derives its power from the United States Constitution, which states that Congress shall have the power "[tlo regulate Commerce with foreign Nations, and among the several States, and with the Indian tribes." 9 8
B. Relations Between Tribal Governments and the EPA
Congress amended the CAA in 1990 with the idea of supporting tribal self-government." In doing so, Congress expressly delegated to tribal governments the administrative and enforcement power of regulating ambient air quality and standards on tribal lands.' ® However, this delegation of regulatory power to tribes is conditional. Tribes must satisfy specific requirements and jump through the proper administrative hoops before they will be granted tribes-as-states authority in regulating and enforcing the CAA upon their own lands.
A tribe first must seek an agency determination that it has a governing body carrying out substantial duties and powers, that the functions to be exercised by the tribe pertain to the management and protection of air resources within the exterior boundaries of the reservation, and that it is reasonably "capable" of carrying out regulatory functions consistent with the CAA. The EPA Administrator's finding of tribal "capability"1 0 ' is the condition precedent for allowing a tribe to implement its air quality programs.
The overall policy of the EPA is to treat tribes as states whenever possible where tribes exercise their prerogative to develop and implement environmental programs. Active tribal participation in environmental protection programs will enable tribal members to develop technical and administrative expertise complementary to the current policy of tribal self-government.°2
C. Tribal Role in the Protection and Regulation of the Reservation Environment
Tribal programs provide tribes with the means to mitigate adverse environmental impacts associated with any proposed economic devel- https://digitalcommons.law.ou.edu/ailr/vol18/iss1/5 COMMENT opment on tribal land. 03 Tribal programs would encourage economic development, while ensuring that a proposed project could be consistent with the tribal goal of maintaining a healthful local and global environment.104 It is at the local level, the Indian reservation, where the most concerned and informed unitary management would take place, because local governing would be more responsive to individual tribal needs. Furthermore, governing at the tribal level is potentially more hospitable to unique tribal situations and solutions, and takes more fully into account tribal interests. It is the most logical level to situate management when determining the environmental needs of the tribal community. More informed tribal input into tribal air regulatory programs would better facilitate compliance with such programs and better carry out the intentions and purpose of the CAA.
D. Determining Jurisdiction Over Pollution Sources Within the Exterior Boundaries of a Reservation
Before determining which government -federal, tribal, or stateshould enforce the laws within Indian country, these entities must delineate the scope of tribal jurisdiction. The EPA authorization of management over the reservation environment will be granted only where a tribal or state government can demonstrate adequate jurisdiction over pollution sources throughout the reservation. 05 While tribes may exercise the power to enforce tribal laws against tribal members, 16 it is uncertain whether this power extends to non-tribal members on Indian lands.
Many reservations exhibit mixed tribal member and non-tribal member residency and ownership patterns. Mixed ownership patterns on Indian lands is the result of inconsistent federal Indian policies, which called for the alienation of reservation lands. 1 7 In 1887, Congress passed the General Allotment Act, 10 which resulted in non-Indian ownership of land within the reservation boundaries. Pursuant to the Act, the government divided land within reservation boundaries into small plots; ownership was allotted to individual tribal members. After twenty-five years, fee simple title vested in the individual tribal member. 1 0 9 As a result of this policy, the land Indians lost or sold was no longer held under trust status."1 0 The Act reflected the federal government's policy of eliminating and assimilating tribal lands. The Act was intended to assimilate Indians into "civilization" and consequently destroy tribal communities. The result of this policy was a decline in the total amount of Indian land ownership from 138 million acres in 1887 to 48 million acres in 1934."' The passage in 1934 of the Indian Reorganization Act" 2 ended the policy of allotment and placed all of the unsold surplus land in trust for the benefit of the tribe."' The Act extended trust status indefinitely to trust lands within the reservation." 4 By the 1930s, allotment ceased, but the General Allotment Act's legacy remains. Reservations are now characterized by a "checkerboard" pattern of ownership. The federal government holds land in trust as a whole for the tribe or for an individual member. The land may also be owned by either tribal members or non-tribal members in "fee" title.'" Congress has plenary authority to regulate Indian lands. The Commerce Clause confers authority on Congress to regulate commerce with foreign nations, among the several states, and with the Indian tribes." 6 In 1953, Congress enacted Public Law 280,"1 which created a method allowing states to assume unilateral civil and criminal jurisdiction over activities on reservations. However, the 1968 Indian Civil Rights Act"' curtailed this practice by allowing state assumption of jurisdiction only where a majority vote of enrolled tribal members consented to such adjudicatory jurisdiction."1 9 Thus, states may assume concurrent jurisdiction over reservations only with tribal consent. ' In Oullette, the defendant operated a pulp and paper mill on the New York side of Lake Champlain. The defendant's discharge pipe ran from the mill through the water toward Vermont, ending just before the state line that divides the lake. The plaintiffs filed suit seeking compensatory and punitive damages and an injunction requiring the defendant to restructure part of its water treatment system. Holding that Vermont nuisance law was preempted by the Clean Water Act (CWA),I2 the Supreme Court concluded that the CWA precludes a court from applying the law of an affected state, such as a downstream state, against an out-of-state source.'2 The Court reasoned that if such actions were permitted, liabilities would attach even though the source had complied fully with its state and federal permit obligations. 24 The Court further reasoned that such a decision would "allow Vermont to do indirectly what [it] could not do directly -regulate the conduct of out-of-state sources." '1
When a comprehensive federal program such as the CAA expressly directs that tribes be treated as states, the Indian Commerce Clause serves as a barrier to state regulation of the reservation environment, just as the Commerce Clause disallows one state to extend its jurisdiction over a neighboring state. 26 The Indian Commerce Clause analysis, not the traditional interstate commerce clause analysis, is to be applied when state action seeks to limit tribal activity. 27 The Supreme Court has stated that the Indian Commerce Clause serves as a shield, protecting Indian tribes from state and local interference.'2 Through this power, the I 1990) (commonly referred to as the Clean Water Act). The CWA is a pollution control strategy which focuses on the pollution sources and attempts to determine the proper level of pollution those sources may discharge (effluent). This strategy applies to varying categories of pollution sources (i.e., paper mills, water treatment facilities, chemical plants federal government and its agencies can preempt state intrusion into federal and tribal environmental regulatory programs on Indian reservations. 29 Native American nations assert regulatory authority over non-Indians both on Indian-owned land and on land patented in fee to non-tribal members in Indian country. 30 In Montana v. United States,' the Court held that a tribe may retain inherent powers to exercise civil jurisdiction over the conduct of non-Indians on fee lands within its reservation when that conduct threatens or has some direct effect on the tribe's political integrity, economic security, or health and welfare. In Montana, the Crow Tribe claimed jurisdiction to regulate nonIndian fishing and hunting on non-Indian land. Ruling that the Tribe lacked this jurisdiction, the Court held that the Tribe had lost its regulatory interest because the Tribe had acquiesced to the State's regulation of such activities.' The Court stressed that the "exercise of tribal power beyond what is necessary to protect tribal self-government or to control internal relations is inconsistent with the dependent status of tribes, and so cannot survive without express congressional delegation."' 34 The Montana Court did note that there are situations in which a tribe may regulate non-tribal members: if non-tribal members live on native owned land, tribal authority is exclusive of state action, at least where state interests are not implicated. 3 3 Additionally, a tribe may retain regulatory control over non-tribal members if their activity "threatens or has some direct effect on the political integrity, the economic security, or the health or welfare of the tribe."' 3 6 In Brendale v. Confederated Tribes and Bands of the Yakima Indian Nation, ' 7 the Court addressed the issue of "checkerboard" jurisdiction. The Brendale Court held that "unless an express congressional delegation of tribal power to the contrary" exists, tribes do not have regulatory power over "open" lands held in fee by non-Indians. ' In Brendale, the Tribe's zoning ordinance applied to all lands within the reservation owned by Indians or non-Indians, while the county's zoning ordinance applied to all lands within its borders except land held in trust. About eighty percent of the reservation land was held in trust by the United States for the Tribe or its individual members, and the https://digitalcommons.law.ou.edu/ailr/vol18/iss1/5 COMMENT remaining twenty percent was owned in fee by Indian or non-Indian owners.
3 9 Most of the fee land was located in three towns but the remainder was scattered throughout the rest of the reservation in a "checkerboard" pattern. The reservation has been divided into two parts: "open area," which is land open to the general public, and "closed area," which is land restricted or closed to the general public.
The Yakima County Planning Department issued zoning permits to Brendale and Wilkinson, owners of fee land in the closed and open areas respectively. The county permits authorized land development in ways not permitted by the Tribe's ordinance. The Indian tribe sought declaratory relief and injunctions upholding its right to impose its zoning and land-use laws on fee land owned by non-Indians within the reservation.
The Brendale Court held the County was entitled to exercise zoning power over fee land within the reservation's "open area," provided that the zoning ordinance would have no "demonstrably serious impact" on the Tribe and would not threaten the Tribe's political integrity, economic security, or health and welfare. 14 0 The Court reasoned that tribal sovereignty "extends only to what is necessary to protect tribal self-government and is divested to the extent it is inconsistent with a tribe's dependent status" absent an "express congressional delegation of tribal power to the contrary."' 14 Applying Brendale to the issue of whether tribes can enforce air quality programs over "checkerboard" land, 4 2 a court would be compelled to find that Congress' express delegation to tribes under the CAA, coupled with relevant case law, 143 is rather persuasive in upholding a tribe's assertion of civil-regulatory jurisdiction. Furthermore, allowing states to apply their regulatory laws to Indian reservations would interfere with the policies and goals underlying federal laws relating to Indians along with presidential and the EPA policies. It would allow states to do indirectly what they cannot do directly -regulate and impede tribal sovereignty.
F. Diminishing Emphasis on Tribal Sovereignty
Historian D'Arcy McNickle has summed up this sovereignty and regulatory morass: This is not an Indian problem, as common reference would like to have it, but a white man's problem. The Indians knew what they wanted, which was to be left alone within the boundaries of their ancestral lands. The white man could not allow that, since he wanted the land for himself. This left him with the burden of discovering ways in which the taking of Indian land could be defended as an altruistic act. The burden has remained with him.'"
Although tribal governments may obtain regulatory authority of the CAA under the Brendale requirements and the EPA's expert findings,' 4 5 the Brendale decision conflicts with prior Court decisions upholding tribal sovereignty. The Brendale decision, in effect, "guarantee[s] that adjoining reservation lands [will] be subject to inconsistent and potentially incompatible zoning policies, and for all practical purposes [will] strip tribes of the power to protect the integrity of trust lands over which they enjoy unquestioned and exclusive authority."'
46
This decision not only conflicts with many of the Court's precedents and 150 years of federal policy, but it also undermines the federal government's commitment to the promotion of tribal autonomy. 4 7 The Brendale holding, which allowed a state county to impose its zoning ordinance on fee land owned by non-Indians within the reservation, has a chilling effect on true tribal self-government; its imposition severs the "self" from the "government." The Brendale holding exemplifies the current judicial trend toward decreasing emphasis on tribal self-government in favor of state expansionary interests which invade tribal sovereignty. '4 In the 1832 case of Worcester v. Georgia, '49 the Supreme Court held that Indian nations are considered "distinct independent political communities" and as such the exercise of state jurisdiction on tribal land is barred. 50 279-80 (1975) .
145. See Amendments to the Water Quality Standards Kegulation That Pertain to Standards on Indian Reservations, 56 Fed. Reg. 64,876 (1991) (to be codified at 40 C.F.R. § 131). This is part of the preamble to the Indian Water Quality Standards rule, setting forth the line of legal reasoning that the EPA will follow when it is required to evaluate a tribe's assertion of civil regulatory jurisdiction over fee lands within reservation bound- https://digitalcommons.law.ou.edu/ailr/vol18/iss1/5 COMMENT enactments such as Public Law 280 and by court cases which carve out exceptions to the "absolute bar" to state jurisdiction. 5 ' One commentator has noted the "utter confusion" of the Supreme Court's recent notions of tribal sovereignty in that the Court has been inconsistent with regard to its "rules" shaping Indian law. 52 The Court began by ruling that Indian governments retain only those powers not voluntarily relinquished by Indian governments or expressly taken away by Congress and ended with the bold rulings that Indian governments are implicitly divested of all powers other than those necessary to control tribal internal relations or to protect tribal self-government. Even when exercising the remaining "powers," a tribe can exercise its sovereignty only when conduct threatens or has some direct effect on the political integrity, economic security, or health and welfare of the tribe." 3 The Supreme Court's concept of how tribal sovereignty should be weighed in the preemption balancing process has been changing in ways that continue to abandon the notion of tribal sovereignty.' 54 This trend threatens to undermine the current federal policy of establishing government-to-government relationships and encouraging tribal economic independence and self-government.
In Montana v. United States, 55 the Supreme Court set forth the principle that the "exercise-of tribal power beyond what is necessary to protect tribal self-government" extends only to lands on which a tribe exercises "undisturbed use and occupation"; furthermore, it cannot apply to lands subsequently alienated and held in fee by non-Indians pursuant to the allotment acts.' 5 6 Thus, tribal members retain only those In addition, a tribe may retain inherent sovereignty over non-tribal members if their activity "threatens or has some direct effect on the political integrity, the economic security, or the health or welfare of the tribe."'1 6
In Rice v. Rehner, 6 1 the Supreme Court further curtailed the concept of tribal sovereignty. In Rice, the Supreme Court focused the preemption inquiry on the "historical traditions" of tribal sovereignty in the particular area to be regulated. 62 The Court decided that the preemption analysis may be accorded less weight to the "backdrop" of tribal sovereignty if a court finds a governing activity of a tribe to be a nontraditional tribal activity or if a court determines that the "balance of state, federal, and tribal interests so requires."' ' 6 Rice involved the application of state liquor laws to Indian reservations to control both tribal and non-tribal members. The petitioner contended that the freedom to regulate liquor was "important to Indian selfgovernance"' 64 and that liquor and its regulation afforded the "internal and social relations of tribal life."' 6 The Court afforded "little if any weight to any asserted interest in tribal sovereignty" because the Court found no history of tribal control in the licensing and distribution of alcoholic beverages' 66 and because the on-reservation liquor sales would have substantial "spillover" effects on the state regulatory program outside the reservation. cisions, absent clear congressional intent, a court must examine and balance federal, state, and tribal interests to determine whether the "exercise of state authority would violate federal law."' ' 6 When the issue of controlling pollution on tribal lands arises, a state may argue that its ability to coordinate a successful and comprehensive ambient air quality plan depends at least in part on state control of all emission activity within its borders. A state would want to exercise jurisdiction over Native American lands for two reasons: (1) to avoid the bifurcated patchwork system that would otherwise result if the EPA retained control over these lands and (2) to maintain a consistently high level of regulation throughout its borders. States might fear that there would be an incentive for polluters to locate on reservations if they could avoid a state's more stringent standards. This is especially true because tribal land is often isolated and meeting rigorous environmental standards in populated localities is becoming more difficult. A state could also argue that on-reservation environmental regulations would have substantial "spillover" effects on a state's regulatory program. However, a state "spillover" argument should fail because the legislative history of the CAA provides that an Indian tribe may not assume primary enforcement responsibility for a program under the CAA in a manner less protective of public health than similar state programs. 69 Therefore, the courts should be compelled to find that state interests cannot tip the scale in favor of state regulation and against tribal sovereignty.
As for arguments regarding tribal traditions of regulating the environment, Native American cultures always have had a close and unique relationship with the physical and natural environment. As a result, the people, the oceans, the forests, Father Sky, and Mother Earth are integral components of Indian social, cultural, and spiritual life. Appreciation for the environment is a timeless Native American tradition. A close study of Native American traditions and their reverence for the environment will satisfy a Rice test.' 70 Moreover, an essential means by which Native Americans will maintain the integrity of tribal lands and self-determination is through environmental regulation.
G. Preemption of State Regulatory Authority on Tribal Lands
States generally lack jurisdiction over Indian lands absent either treaty language' 7 ' granting jurisdiction to states or other consent by Congress.'
A major doctrine in Indian law is that state jurisdiction cannot be inferred over Indian lands; it must be granted specifically.' "Indian country" encompasses more territory than the term "reservation," which generally refers to land reserved by treat, statute, or executive order. "Indian country" encompasses land within reservations, dependent Indian communities within United States' borders, and all Indian allotments.' 74 In United States v. John,' 75 the Court held that trust status created a "reservation" and that the test for determining Indian country status does not turn on whether the land is "trust land" or a "reservation"; rather, the test is whether the area has been "validly set apart for the use of ][ndians as such, under the superintendence of the Government.' ' 76 
H. Concurrent Jurisdiction of the Tribal Environment
The EPA requires uniform minimum environmental standards throughout the United States. These minimum standards serve as the lowest level of environmental quality that tribes must attain or exceed. The current amendments require that a tribe's regulatory requirements match a neighboring state's pollution levels. There is nothing in the CAA that would prevent a tribe from having higher emission levels exceeding those of other tribes or states.
There seems to be growing arguments in support of concurrent jurisdiction on Indian lands.'7 Under its federal responsibility, 78 the EPA Such concurrent jurisdiction would provide the means to set competing public policies and goals on a collision course should the standards be adverse to each other. Creation of concurrent jurisdiction would provide only illusory justice for Indian governments. Deciding whether to enter into a concurrent jurisdiction agreement with a state is a choice that should be left to individual tribal governments. If tribes are forced to enter into such agreements the effect negates tribal self-governance and determination.
IV. Applicability of EPA Policy in Oklahoma
Oklahoma has more federally recognized tribes within its exterior borders than any other state in the United States. The agency charged with regulating air pollution for the State of Oklahoma, the Oklahoma Department of Health (DOH), has expressed its intent to regulate or continue regulating'" environmental activities within the state's borders, including those on "Indian lands."' 8 ' DOH asserts that there are no reservations in Oklahoma. 8 2 DOH premise,; its position on the fact that when Oklahoma became a state, it could only do so by terminating all reservations within its boundaries.' To buttress its argument, DOH reasons that, because the EPA used the term "reservation" rather than "Indian country" in its policy paper, " the EPA 's policies regarding tribal governments do not apply in Oklahoma. 8 5 According to DOH, state law applies to all lands within its borders, including tribal lands, because there are no reservations. 8 6 If reservations do exist in Oklahoma, DOH contends that tribal governments could not assert regulatory authority over environmental programs because regulating the environment is not a traditional tribal function. Furthermore, if tribes were granted regulatory power, their environmental plans would have "spillover" effects on the state's environmental programs outside of the tribal lands. I 7 A. Oklahoma "'Reservations" v. Oklahoma "Indian Country"
Whether there are reservations in Oklahoma and general doctrines of Indian law comprise the legal framework to this matter. The EPA asserts that, absent treaty language or congressional mandate, states generally lack jurisdiction over Indian lands. 8 Furthermore, the EPA cannot abdicate its responsibility to states to administer federal environmental statutes in Indian country absent congressional mandate. 8 9 There is no congressional mandate or treaty language which DOH can cite granting Oklahoma jurisdiction over tribal land' 9 0 except a 1947 statute, which gives the Oklahoma Corporation Commission regulatory authority over oil and gas activities on the restricted lands of the Five Civilized Tribes.' 9 ' Therefore, the EPA must administer its laws in Indian country. 9 2
COMMENT
The term "Indian country" simply refers to those lands which Congress intended to reserve for a tribe and over which Congress intended primary jurisdiction to rest with the federal and tribal governments. 13 In Ahboah v. Housing Authority of the Kiowa Tribe, 194 the Oklahoma Supreme Court recognized the existence of Indian country in'the state. 195 In Ahboah, the Housing Authority of the Kiowa Tribe, a state agency, brought entry and detainer actions against Indian lessees occupying trust allotments. The pivotal issue involved who had regulatory jurisdiction -the state or the tribe. In reaching its decision, the Oklahoma Supreme Court recognized the existence of Indian country, stating:
The touchstone for allocating authority among the various governments has been the concept of "Indian country," a legal term delineating the territorial boundaries of federal, state and tribal jurisdiction. Historically, the conduct of Indians and interests in Indian property within Indian country have been matters of federal and tribal concern. Outside Indian country, state jurisdiction has obtaned.' 6 In Oklahoma Tax Commission -. Citizen Band Potawatomi Indian Tribe of Oklahoma, 197 the Supreme Court concluded that property held by the federal government in trust for the benefit of Indians is "validly set apart" and thus qualifies as a reservation for tribal immunity purposes.' 9 ' In this case, the Tribe owned and operated a convenience store on land held in trust for the Tribe by the federal government. The store never collected Oklahoma's cigarette tax on sales of cigarettes at the store. Oklahoma assessed the Tribe and demanded back taxes for cigarette sales. The State contended that the land on which cigarettes were sold did not fall under the Tribe's sovereign immunity because the land was not a formally designated reservation.
In reaching its decision, the Court in Potawatomi reiterated the holding of United States v. John,' 99 which stated that the test for determining Indian country status does not turn on whether the land is "trust land" or a "reservation"; rather, the test is whether the area has been "validly set apart for the use of Indians as such, under the superintendence of the Government. "2 The Court in Potawatomi reaffirmed the doctrine of sovereign immunity, but it did not deprive the Native Americans view environmental degradation as another form of destruction on the already dwindling tribal land base. Given the illogical and inconsistent federal policies and court decisions, it is no wonder that tribes regard environmental regulation as an act of tribal self-preservation that cannot be entrusted to other governmental entities.
Self-determination is the rationale for recognizing tribes as the primary entity in determining the future course of tribal and reservation affairs. The 1990 Amendments provide a mechanism through which tribes may continue their social legacy of preserving a part of the tribal land base -the air. Tribal self-governance of the reservation environment takes into account and is potentially more hospitable to unique tribal situations and solutions. If that right is taken away, the social legacy which Native Americ s have fought to preserve for hundreds of years will mean nothing to future generations.
